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Disclaimer: The information
in this document is provided
without warranty of any kind,
either express or implied. You
are authorized to copy and
distribute this document if you

agree to retain all copyright
and other proprietary notices
on every copy that you make.

No Adverse Impact

What is No Adverse Impact?

The Association of State Floodplain Managers recommends a No Adverse
Impact approach as a general guide for landowner and community actions
throughout the watershed, not just in the floodplain regulated by the federal
standards.

In essence, No Adverse Impact floodplain management is an
approach which assures that the action of one property owner
or a community does not adversely impact the properties and
rights of other property owners, as measured by increased flood
peaks, flood stage, flood velocity, erosion, sedimentation, and costs now and
costs in the future. The true strength of the No Adverse Impact approach is
that it encourages local decision-making to ensure that future development
impacts will be considered and mitigated - a comprehensive strategy for
reducing flood losses and costs.

Want the Legal Reference or More Information?

"No Adverse Impact Floodplain Management and the Courts" will be
available on the ASFPM WebSite this summer (www.floods.org). It is a peer
reviewed legal document that presents detailed information and case law
supporting the concepts presented in this flyer. The document is being written
as a resource and reference for attorneys.

An additional reference is the NAI Tool Kit which lists specific actions that a
community can take to support the No Adverse Impact approach. The NAl
Tool Kit will also be available on the ASFPM WebSite this summer.

Other NAI material is already available on the WebSite, www.floods.org.

ASFPM will soon be producing another flyer updating
“Community Liability and Property Rights” where “takings” and
other issues will be discussed

Produced by ECO Planning, Inc.
and Synergy Ink Ltd.

No Adverse Impact

Is Your Community Liable?

When individuals are damaged by flooding or erosion they often file law suits
against governments claiming that the government has caused the damages,
knowingly allowed actions which contributed to the damages, or failed to
provide adequate warnings of natural hazards.

Courts and legislative bodies have expanded the basic rules of liability to
make governments responsible for actions which result in, or increase,
damages to others. Courts have, according to common law, followed the
adage "use your own property so that you do not injure another's property."
This adage characterizes the overall landowner rights and duties related to
common law nuisance, trespass, strict liability, negligence, riparian rights,
surface water law rights, surface water law duties, and statutory liability

Most successful suits against communities result from actions such as
construction or inadequate maintenance of dams, levees, roads, and bridges
which increase flood damages on other lands.

Today's Floodplain is
Not Tomorrow's Floodplain

Floodplain After Filling or Watershed Developmant

Bath Houses F'reﬂuu:li'
Linafiusted by Flamls

Mosw Liable mo Flood

Floodplain Before Developrent

If large areas of the floodplain are filled or the watershed developed, then there
will be an increase in the land area needed to store flood waters. This means
that your home or business may be impacted.

May, 2003

| Al iorea T ot Ll o A
[ A\UVOT OO0 TIITMUCT 1T TOUUJTUTITT ]
|
Y Y I T E
[ ’N\gnddgemenrgng me Cougrns ]
- - - - - - - = - r 1

.
I lorn Kiocler Fea—cornaludes thal————— |
— O \USTe,£5G O SAS &

i

Or permunied DV O 10COl

flooding are also suing
governmental entities that

issued permit resulted in
damage to other lands.

690 P.2d 1324, 1332

(Haw., 1984): Hawaiian

Supreme Court held that a

approving a subdivision
with inadequate drainage.
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Reasonable Conduct

The overall issue, in most instances, is the reasonableness of an action by the
community or property owner. Due to advances in technology and products,
there is an increasingly high standard of care for “reasonable conduct”. The
“act of God” defense is seldom successful because even rare flood events are
now predictable. As technology advances, the techniques and approaches
also advance for “reasonable conduct” by engineers and other professionals.
Governments are negligent if they fail to exercise the same “reasonable
conduct” expected of technical professionals.

Watershed Boundary

N
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All land area in the watershed drains toward the stream channel; construction in
any part of the watershed can impact other properties.

Can Your Community
Protect Itself From
Legal Action?

Your community can protect itself from
liability by incorporating the No
Adverse Impact approach and making
sure that the actions taken in the
floodplain, and throughout the
watershed, do not lead to adverse
impacts on neighbors and neighboring
communities. Adverse impacts need to
be mitigated to prevent transferring the
problems to another property or
community.

Your community can incorporate the
No Adverse Impact approach in
Hazard Identification/Floodplain
Mapping, Education/Outreach,
Planning, Regulations/Development
Standards, Corrective Actions,
Infrastructure, and Emergency
Services.

Courts have broadly and consistently
upheld performance-oriented
floodplain regulations including those
that exceed minimum FEMA standards.
Regulations that require additional
freeboard, establish setbacks, impose
tighter floodway restrictions, or very
tightly regulate high risk areas have
consistently been upheld by the courts.
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Your Community May Not Be Protected, Even
By Adopting the Minimum Federal Standards

The National Flood Insurance Program requires the adoption of a minimum
set of floodplain management criteria in order for communities to be eligible

for flood insurance, certain types of disaster assistance, and other federal

In general, if your community
permits development that results in

an adverse impact, your community

may be liable, even if you meet the

minimum federal standards.

"Kusler was unable to find a single case where a
landowner prevailed in a regulatory takings suit against a
municipality's denial of use, where the proposed use would

have had any substantial offsite impacts or threatened
public safety.”




